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I . INTRODUCTION 

The Office of Consumer Advocate (OCA) files these comments in response to the 

Commission's July 25, 2006 Proposed Rulemaking Order, which was published for comment in 

the October 14, 2006 issue of the Pennsylvania Bulletin . 

This rulemaking is part of the Commission's overall process for implementing the 

requirements of Act 213 of 2004, the Alternative Energy Portfolio Standards Act, codified at 73 

P.S . §1648 .1 et seq. (AEPS Act or Act) As the Commission's Rulemaking Order describes, the 

Commission has already done much to implement the Act through various orders and other 

rulemaking proceedings . Among the previous orders it has issued, four are directly related to the 

matters covered by this rulemaking . They are : 1) the Order entered March 23, 2005 under the 

caption, Implementation of the Alternative Energy Portfolio Standards Act which is commonly 

referred to as the "First Implementation Order" ; 2) the Order entered July 18, 2005, under the 

same caption, which is commonly referred to as the "Second Implementation Order" ; 3) the 

Tentative Order entered January 31, 2006, captioned Implementation of the Alternative Energy 

Portfolio Standards Act: Standards and Processes for Alternative Energy System Qualification 

and Alternative Energy Credit Certification ; and 4) the Order also entered January 31, 2006, 

captioned Implementation of the Alternative Energy Portfolio Standards Act : Designation of the 

Alternative Energy Credit Registry . All were issued under Docket No . M-00051865 and were 

subject to public comment .' 

The First Implementation Order, among other things, identified the schedule for 

the fifteen annual reporting periods under the Act and set forth the respective alternative energy 

compliance percentages applicable to each reporting period . The Commission now seeks to 

' 

	

The January 31, 2006 Order re : Designation of the Alternative Energy Credit Registry was a Final Order . 
An earlier Tentative Order, seeking public comment, was entered on October 28, 2005 . 



codify this information in the proposed regulations at Section 75 .61 .' The First Implementation 

Order also addressed the banking of alternative energy credits for future use, a matter which the 

Commission revisited and revised in the Second Implementation Order and is now addressed in 

proposed Section 75 .71 of the regulations . 

The Second Implementation Order addressed in preliminary fashion three topics 

now taken up in the proposed regulations: alternative energy cost recovery (covered by proposed 

Section 75 .69) ; force majeure (covered by proposed Sections 75 .67 and 75 .68) ; and voluntary 

alternative energy purchases (now referred to as "alternative energy market integrity" in 

proposed Section 75.60) . 

The Tentative Order of January 31, 2006, addressed a number of other matters 

now covered in the proposed regulations. It discussed in part the powers and duties of the 

program administrator (covered by proposed Section 75.65) . It addressed the requirements for 

alternative energy system qualification, including what is referred to as the "geographic 

requirement" (covered by proposed Section 75 .63) . It also addressed the issue of alternative 

energy credit certification (covered by proposed Section 75.64) . 

The Order of January 31, 2006 concerning the Designation of the Alternative 

Energy Credit Registry identified the entity selected by the Commission to serve as the credit 

registry . 

	

The designation is provided for in general terms in Section 75 .72 of the proposed 

regulations. The Order also addressed the issue of whether alternative energy credits included 

other attributes (e.g., environmental attributes) associated with the electricity produced from 

alternative energy sources. 

	

This is addressed in Section 75.64 of the regulations. 

	

The same 

'' 

	

In identifying the various sections of the proposed regulations, the OCA has adopted the numbering 
sequence identified in the Notice of Correction published in the Pennsylvania Bulletin on October 21, 2006 . That 
Notice identified the numbering sequence for these regulations as §§ 75.61- 75.72 . 



Order also discussed the public availability of alternative energy credit pricing information, a 

matter now addressed in proposed Section 75 .72 . 

Finally, in proposed Section 75 .62, the Commission sets forth the fuel and 

technology standards applicable to alternative energy sources . In doing so, it utilizes definitions 

of the various alternative energy sources provided in the Act itself, and relies upon Draft 

Technical Guidance produced by the Department of Environmental Protection . 3 

The OCA commends the Commission for the significant effort that has resulted in 

this proposed rulemaking. The OCA previously commented on a number of issues that were 

resolved by the Commission in prior Orders and are now codified in the proposed regulations . 

The OCA will not repeat its prior comments on those matters addressed here . On certain other 

issues, however, the proposed regulations take a new approach . The key unresolved area in 

which the OCA differs from the Commission concerns the approach taken to establishing a de 

facto price cap for alternative energy credits . As will be explained below, the OCA supports the 

concept of a price cap for these credits . The OCA submits, however, that the cap can be 

achieved in a manner that is both less costly to electric consumers and more consistent with the 

terms of the Act . 

Following are the OCA's comments on specific sections of the proposed 

regulations . 

The DEP's Draft Technical Guidance can be found at : 
http ://www.dep.state .pa.us/dep/deputate/poliprev/PDF/Section%202%20Technical%2OGuidance%2OFinal .pdf 



II . 

	

COMMENTS ON SPECIFIC SECTIONS 

A. 

	

Section 75 .61 -- EDC and EGS Obligations 

Section 75 .61 establishes the EDC and EGS obligations under the Act. Of note, 

Section 75 .61 establishes year-by-year alternative energy requirements for EDCs and EGSs 

pursuant to the mandates of the Act. 

	

Percentage requirements for Tier I, Tier II and the solar 

photovoltaic share are established for the years 2006 through 2021, when the Act will be fully 

implemented. This section establishes that compliance is to be measured on the basis of a 

"reporting period" which is the 12-month period between June 1 and May 31 . At the end of each 

reporting period, there will be a 90-day true-up period during which EDCs and EGSs that have 

not met their compliance requirements can purchase the alternative energy credits needed to 

reach compliance . Section 75.61(e) . Consistent with the Act, EDCs, and the EGSs operating in 

their territories, are exempt from compliance with the Act during the period in which generation 

rate caps remain in effect . 

In order to measure compliance, this section requires EDCs to submit monthly 

reports to the program administrator documenting total delivery of electricity to retail customers . 

Section 75 .61(f) . In its Rulemaking Order, the Commission notes that currently EDC retail sales 

data for a given month is often several months old by the time it is submitted to the Commission. 

To overcome this problem, the Commission requires that the monthly reports be submitted to the 

program administrator within 45 days of the end of the month. Even with that requirement, the 

Commission is concerned that compliance may not be able to be definitively determined until 

late into the true-up period, compressing the time available for purchasing the alternative energy 

credits needed to reach compliance . Order at 8-9. One suggestion the Commission makes for 

avoiding this result is to permit EDCs to submit estimated data for the latter months of the 



reporting period . This would "allow the program administrator to produce a timely compliance 

report at the beginning of the true-up period ." Order at 9 . 

The OCA shares the Commission's concern for the timely filing of retail sales 

data with the program administrator. If data on actual sales is submitted too far into the true-up 

period, EDCs and EGSs who are then determined not to have met their obligation may have too 

little time to secure the alternative energy credits needed for compliance . In addition, it is 

possible that if the supply of credits is tight, a compressed time frame to reach compliance could 

further push up the price of those credits. To avoid such a result, the OCA would support the 

Commission's suggestion for using estimated data for the latter months of the reporting period . 

This would ensure a timely compliance determination by the program administrator . The OCA 

notes that the Commission currently relies on estimated data when performing reconciliations of 

Gas Cost Rate charges and Competitive Transition Charges under Section 1307 . Differences 

between actual and estimated data are then adjusted for in the following year's reconciliation . 

The OCA submits that the same process could be used for determining compliance with 

alternative energy requirements . In the longer term, the OCA anticipates that improvements in 

meter technology and data retrieval will reduce, if not eliminate, the need to rely on estimated 

data for this purpose. 

B . 

	

Section 75 .66 -- (Alternative Compliance Payments), Section 75 .67 -- (General 
Force Maieure) and Section 75 .68 -- (Special Force Majeure) . 

1 . 

	

Blending The Alternative Compliance Payment Provisions And The Force 

Majcure Provisions May Not Be Appropriate. 

In its Proposed Rulemaking Order, the Commission effectively seeks to establish 

a price cap for alternative energy credits through the use of two provisions of the Act, the 



alternative compliance payment provisions and the force majeure provisions . The Commission 

explained its intent as follows : 

[T]he Commission will use the force majeure and alternative 
compliance payment provisions of the Act in concert to establish a 
de facto price cap for alternative energy credits. Under these 
proposed regulations, the Commission will review the state of the 
alternative energy market prior to each reporting period . Separate 
force majeure determinations will be made for the Tier I 
obligation, solar photovoltaic obligation, and Tier II obligation. If 
it appears there are insufficient quantities of credits to meet one or 
more of these obligations, the Commission will find that force 
majeure exists for that obligation for that reporting period . The 
Commission will also find that force majeure exists if the average 
market price for non-solar photovoltaic credits exceeds $45 for a 
significant period of time . 

Order at 15 . The Commission implemented this intent through the proposed regulations at 

Sections 75 .66 (Alternative Compliance Payments), 75 .67 (General Force Majeure) and 75.65 

(Special Force Majeure) . 

Under the Commission's proposal, if a force majeure is declared, EDCs and EGSs 

who have not already acquired or contracted for the purchase of credits for that reporting period 

will be permitted to pay an alternative compliance payment of $45 for each credit they need to 

satisfy their obligations and may recover such payments from ratepayers as a cost of compliance, 

subject to Commission review . 

Regarding the solar photovoltaic obligation, the Commission intends to limit itself 

to reviewing the availability of solar photovoltaic resources and if not available in sufficient 

quantities, alternative compliance payments at the applicable market price are to be made. These 

costs are to be recovered from ratepayers . The Commission allows for the option that it will 

reduce the required level of solar photovoltaic resources needed for compliance. Order at 16 . 



As the Commission recognizes, there are two potential issues of concern--first, 

that alternative energy credits are not available at all in sufficient quantities for some or all of the 

needed resources or second, that alternative energy credits may be available, but at an 

uneconomic price. The OCA supports the Commission's proposal to establish a de facto price 

cap when alterative energy credits are available, but the price is uneconomic . The OCA submits 

that the Commission correctly recognizes that when non-solar credits exceed the $45 alternative 

compliance payment called for in the AEPS Act, it would not be proper to pass the higher costs 

of these credits on to customers . As the Commission stated : 

Initially, the Commissions' view, as stated in the Second 
Implementation Order, was that costs of alternative compliance 
payments should not be recoverable by EDCs. The Commission 
and other parties were concerned that allowing alternative 
compliance payments to be recoverable would discourage the 
development of new, alternative energy resources. EDCs would 
find it more efficient to simply make a payment rather than procure 
credits from alternative energy sources. However, the Commission 
has concluded that the practical effect of disallowing recovery in 
all circumstances would be EDCs and EGSs acquiring alternative 
energy credits at any price, regardless of the costs to ratepayers . 
We do not believe that the public interest is served by EDCs and 
EGSs purchasing excessively priced alternative energy credits, the 
costs of which will be passed on to Pennsylvania's retail 
customers. The Commission is concerned about the magnitude of 
the electricity rate increases that retail customers will experience 
once the generation rate caps expire, and does not wish the Act's 
implementation to materially contribute to any potential price 
shock. 

Order at 14-15 . The OCA agrees with the Commission that it is not in the public interest to 

implement the AEPS Act in a way that would force EDCs and EGSs to purchase excessively 

priced alternative energy credits and then pass those excess costs on to ratepayers . 



While the OCA is in agreement with the Commission's intent to establish a de 

facto price cap for non-solar credits, the OCA is concerned that blending the alternative 

compliance payment provisions and the force majeure provisions of the Act to address 

uneconomic credits, as proposed by the Commission, may be inconsistent with the terms of the 

Act . The force majeure provisions contemplate that EDCs and EGSs will be excused from the 

obligation upon declaration of the force majeure . 4 The Commission's proposal does not excuse 

the obligation but calls for the obligation to be met in another way. 

A simpler solution, and one more in accord with the Act, would be to address the 

price cap issue through the recovery of alternative compliance payments . Rather than start from 

the proposition that the $45 alternative compliance payment related to non-solar credits is not 

recoverable from ratepayers, as the Commission does in Section 75 .66(b)(3), the Commission 

should allow recovery of the $45 alternative compliance payment if-and only if-it can be 

shown that the non-solar credits were not, or are not, available for $45 or less per credit . In this 

way, the force majeure provision need not be invoked to establish the price cap . On the other 

hand, if the Commission determines that credits were available at a price less than or equal to 

$45 per credit and the provider did not comply with the requirements of the Act, the provider 

should not be permitted to recover the alternative compliance payment from customers . s 

The force majeure provisions are detailed in Sections 1648 .2 and 1648 .3(2) of the ASPS Act . In relevant 
part to this discussion, Section 1648 .2 provides that upon determination that credits are not reasonably available in 
sufficient quantities, "the commission shall modify the underlying obligation of the electric distribution company or 
electric generation supplier . . . ." 73 P.S . § 1648 .2 . Section 1648.3(2) then provides that EDCs and EGSs shall 
satisfy the requirements of the Act, but that an EDC or EGS "shall be excused from its obligations under this section 
to the extent the commission determines that force majeure exists ." 73 P.S . § 1648 .3(2) . 

' 

	

The OCA would note that the Commission could allow recovery of the cost of credits that exceed $45 per 
credit if it found there was a reasonable justification for a purchase above the $45 per credit alternative compliance 
payment level . 



The Commission also proposes that if a force majeure is declared for any type of 

credit based on the credits not being available in sufficient quantities, the EDCs and EGSs would 

still have to make an alternative compliance payment. For solar credits, the compliance payment 

is to be the market value of the solar credits in the applicable RTO. 

	

For non-solar credits, the 

alternative compliance payment is the $45 per credit set forth in the Act . 

	

It appears as if the 

Commission's intent is to ensure that funding for resource development is provided through 

alternative compliance payments to the Sustainable Energy Funds so that credits can eventually 

be made available . 6 While the OCA recognizes the intent of this approach on policy grounds, 

this approach does not appear to be consistent with the Act. The AEPS Act contemplates that the 

obligation will be excused if credits are not available in sufficient quantities . See, 

73 P.S . §1648.2 and 1648.3(2) . 

	

Requiring payment for resources that are not available seems 

contrary to the Commission's stated concern about attempting to avoid the possibility of the 

Act's implementation materially contributing to potential price shock . Additionally, without the 

availability of resources, EDCs and EGSs have no means to attempt to mitigate this cost impact 

or to properly plan for resource procurement. 

The OCA recommends that the Commission revisit Sections 75 .66, 75.67, and 

75 .68 . Rather than blend the force majeure provisions and the alternative compliance payment 

provisions to establish a de facto price cap, the Commission should establish a de facto price cap 

for non-solar credits by allowing recovery of the $45 per credit alternative compliance payment 

The OCA would observe that there are alternative means of stimulating development of new alternative 
energy resources apart from the imposition of alternative compliance payments . Specifically, the OCA submits that 
the Commission should encourage EDCs to begin now to seek supplies to meet their post-recovery period 
alternative energy compliance obligations on a long-term basis . By contracting now for future supplies, EDCs will 
enable alternative energy developers to secure the critical financing necessary to build their projects . 

The OCA would also note that attempting to establish an alternative compliance payment for solar credits 
based on a market price when no resources are available is improper. A thin, or non-existent market cannot serve to 
set an appropriate price to be passed through to customers . 



only when non-solar credits are available, but are priced in excess of $45 per credit . For solar 

credits, the Commission should use the force majeure provision to excuse or reduce the 

obligation when solar credits are unavailable without requiring any additional payment. 

Otherwise, the force majeure provisions should be left to address the situation of Tier I or Tier II 

credits that are unavailable, and should result in a reduction or excusing of the obligation rather 

than an additional payment. 

2. 

	

Costs to Administer the Act Should be Covered Through Fees and Not 

Through the Traditional Utility Assessment Procedure . 

Section 75 .66 also specifies that up to 5% of the alternative compliance payments 

may be used to cover administrative expenses, including the costs of the program administrator. 

The Act further provides that the Commission may impose an administrative fee on alternative 

energy credit transactions . 

	

In response to this provision of the Act, the Commission invites 

parties to comment on whether it would be more appropriate for administrative costs to be 

recovered through traditional utility assessment procedures or through fees on EDCs and EGSs 

for alternative energy credit transactions . 

On this point, the OCA recommends the use of fees as opposed to assessments. 

EGSs are generally exempt from the Commission's traditional assessment mechanism. Reliance 

on that mechanism would place all of the costs of administration on EDCs. 

	

Basic fairness 

dictates that EGSs share in the cost of the program. Therefore, the Commission should opt for 

funding the administration of the program through the use of fees . 

C . 

	

Section 75 .69 -- Alternative Energy Cost Recovery 

This section lists the various costs of complying with the Act that can be 

recovered by EDCs from their default service customers . In an effort to harmonize with the 



Commission's eventual default service regulations, this section provides that default service 

providers must use a competitive procurement process to acquire their alternative energy credits. 

It also establishes the procedures to be followed for recovering the costs of compliance through 

an automatic adjustment clause pursuant to Section 1307 of the Public Utility Code. 66 Pa.C .S . 

§ 1307 . 

In its Rulemaking Order, the Commission expressly recognizes the overlap 

between the provisions of its eventual default service regulations and the instant regulations on 

alternative energy requirements . It states that "this rulemaking and the final default service 

regulations will include necessary cross-references ." Order at 18 . Indeed, in comments 

submitted in March of this year, the OCA urged the Commission to use an integrated approach in 

developing the two sets of regulations. $ 	The OCA stressed the importance of consistency 

between the two sets of regulations both in terms of energy procurement and cost recovery. 

With respect to energy procurement, the OCA has long advocated that Default 

Service Providers (DSPs) should use a portfolio approach when acquiring energy to serve default 

customers . Included within the portfolio should be the alternative energy needed to comply with 

the Act. In its March 8, 2006 comments, the OCA said : 

. . .the proper role of the DSP for most utilities is that of portfolio 
manager, that is, as the procurer of a variety of electric generation 
products - differing in fuel type and length of term - necessary to 
meet its default service load obligations. Included in this portfolio 
would be the alternative energy resources needed to comply with 
the mandates of Act 213. 

OCA March 8, 2006 Comments at 6. 

See Supplemental Comments of the Office of Consumer Advocate in Response to the Commission 
Secretarial Letter of February 8, 2006, submitted March 8, 2006, at combined Docket Nos . M-00051865 and 
L-00040169 . 



contracts when it states : 

Order at 19 . 

comments, stated : 

In the instant Rulemaking Order, the Commission accepts the use of longer term 

Because section ~807(e)(3) requires energy procured for default 
service to be acquired at "prevailing market prices," the 
Commission interprets 73 P.S . §1648.3(a)(3) to mean that EDCs 
should use competitive processes to meet the requirements of 
[§75.61] . However, this interpretation does not preclude the use of 
long-term, bilateral contracts between an EDC and an alternative 
energy generator as part of a reasonably balanced portfolio of 
alternative energy generation supply resources . . . . .an EDC might 
choose to enter into contracts of varying durations to acquire 
electricity from traditional energy sources, and at the same time 
enter into several long term contracts to satisfy its obligations 
under [§75 .61] . However, the EDC must still use some type of 
competitive process to acquire alternative energy in order to 
demonstrate that retail customers are being provided alternative 
energy at the most reasonable rates. 

The OCA supports the Commission determination regarding the use of long-term 

contracts and wishes to underscore the importance of integrating the requirements for 

procurement of alternative energy products with those for traditional energy sources as part of an 

overall default service procurement strategy. On this point, the OCA, in its March 8, 2006 

The OCA supports the procurement of the mandated amount and 
type of alternative energy resources as part and parcel of the 
Default Service Provider's overall default service procurement 
process. This integration will require the Default Service Provider 
to create and implement a long term procurement plan in order to 
evaluate the costs and benefits of various procurement options, 
including alternative energy resources and traditional generation 
supply sources . The result of that planning process should be a 
diverse array of generation (and potentially demand-side) products 
designed to meet the default service load obligations in a manner 
that provides reasonable and stable default service rates for 
customers over the term of the procurement plan . 

OCA March 8, 2006 Comments at 7 . 

12 



alternative and traditional energy sources. 

	

The OCR's concern here is two-fold . 

	

If the cost 

recovery mechanisms for alternative and traditional sources of energy are dissimilar, it will : 1) 

complicate consumers' ability to make ready comparisons between the default service rate and 

prices offered by competitive suppliers; and 2) potentially require that the procurement processes 

for alternative and traditional energy sources be conducted separately, resulting in higher costs 

than if the purchases are made through a single coordinated process. 

of 2005 when it said : 

The OCA has also stressed consistency with respect to cost recovery for 

The OCA addressed this point in comments submitted to the Commission in April 

The OCA has concluded that if an automatic, reconcilable clause is 
used for the recovery of the alternative energy resources required 
by Act 213, then an automatic, reconcilable clause should be used 
for the recovery of all costs of default generation supply. To 
properly reflect the price of the portfolio, and capture the benefits 
of the entire portfolio, the same cost recovery mechanism must be 
used for all of the default generation supply that is procured . 

OCA April 2005 Comments at 20-21 . 9 

The OCA simply wishes to reiterate here the importance of consistency between 

the cost recovery mechanisms used for alternative and traditional sources of energy . Indeed, the 

OCA submits that the ultimate goal should be to have a single cost recovery mechanism for all 

energy purchased to meet the default service load . 

D. 

	

Section 75 .70 -- Alternative Energy, Market Integ-rity 

In its Rulemaking Order, the Commission begins its discussion of this provision 

by stating : "This section is intended to preserve the viability of the voluntary market for 

alternative or renewable energy in Pennsylvania." Order at 19 . Specifically, the Commission is 

See Comments of the Office of Consumer Advocate, submitted April 27, 2005, at combined Docket Nos. L-
00040169 and M-00041792 . 

1 3 



attempting to address concerns that the adoption of an alternative energy portfolio standard will 

effectively put an end to voluntary purchases of renewable energy by retail electric customers . 

Its goal is to "ensure a level playing field between mandatory and voluntary alternative energy 

offerings." 

	

Order at 19 . 

	

In pursuit of that goal, one of the requirements the Commission 

imposes is that sales of alternative energy that exceed the requirements of the Act must be 

supported by alternative energy credits that are separate from and in addition to the credits that 

count toward compliance with the Act. Section 75 .70(a) . 

io 

The OCA is concerned that rather than preserve the viability of the voluntary 

market, the approach taken by the Commission could be detrimental to that market . By requiring 

that sales of alternative energy in excess of the Act's requirements be supported by alternative 

energy credits, the Commission may be unnecessarily hindering the voluntary market. 

Initially, the OCA questions the Commission's imposition of a requirement for 

alternative energy credits for sales of alternative energy in excess of the amount required under 

the Act. Alternative energy credits are a creation of the Act and exist to measure compliance 

with the requirements of the Act. Indeed, the Commission's fundamental grant of authority 

under the Act states, "The commission shall establish an alternative energy credits program as 

needed to implement this act." 

	

73 P.S. §1648.3(e)(1) (emphasis added) . 

	

If an EGS or EDC 

wants to sell a 100% wind product when the amount of Tier I energy required under the Act is 

only 3%, the OCA is unclear whether the Commission has the authority to, or should, require 

that the other 97% be supported by alternative energy credits. to 

Additionally, the OCA submits that imposing the requirement for alternative 

energy credits to support sales in excess of the Act's requirements would be particularly 

inadvisable because of the geographic limitation that has been imposed on the use of out-of-state 

Such a requirement would be appropriate if the credits were going to be banked, but not otherwise . 

1 4 



credits by proposed Section 75.63(d) of these regulations . 

	

Currently, EDCs 'and EGSs that 

voluntarily offer alternative or renewable energy products are under no obligation to ensure that 

the energy sold comes from a particular RTO . Rather, they are required, through an auditable 

trail, to demonstrate that their transactions have the attributes advertised . This requirement can 

be met whether the energy comes from a source in PJM, MISO, NYISO or ISO-NE . 

Indeed, the requirement for an auditable trail is incorporated in subsection (b) of 

Section 75 .60, and should be retained . 

	

However, the additional requirement of having 

alternative energy credits to support sales in excess of the Act's requirements will limit the 

ability of EDCs and EGSs to procure the energy needed to offer their voluntary alternative 

energy products . Rather than fostering the voluntary market for these products, the 

Commission's approach threatens to burden it . 

For these reasons, the OCA encourages the Commission to reconsider its 

approach to this section . In order to enhance the voluntary market for alternative energy 

products, the OCA recommends dropping the requirement in Section 75 .60(a) and retaining 

Section 75 .60(b) . 

E . 

	

Section 75.61 -- Banking of Alternative Energy Credits 

In addressing this section in its rulemaking order, the Commission expresses 

concern over interpreting the banking provision of the Act, 73 P.S . §16483(e)(7), in a way that 

allows only credits associated with incremental purchases (those in excess of the purchases made 

during the twelve months preceding the effective date of the Act ) to be banked . 

	

The 

Commission is concerned that such an interpretation will negatively impact Pennsylvania-located 

alternative energy sources and will cause EDCs and EGSs to meet their initial requirements from 

resources located outside Pennsylvania . Consequently, the Commission invites comments on 



how this provision "may be interpreted in a way consistent with the intent of the General 

Assembly." Order at 21 . 

While the OCA appreciates the Commission's concern for Pennsylvania-based 

alternative energy resources, the OCA submits that the interpretation limiting banking to those 

credits associated only with incremental purchases is the proper one, and the only interpretation 

supported by the plain language of the Act. The OCA finds the language of Section 75 .61(e) to 

be appropriate and entirely consistent with the intent of the General Assembly expressed in 73 

P.S . §1648 .3(e)(7) . The OCA recommends that there be no changes to Section 75 .61(e) . 



111 . CONCLUSION 

OCA will continue to work with the Commission and interested stakeholders on these important 

issues . 

The OCA appreciates the opportunity to comment on the proposed regulations. 

The matters covered by these regulations and the policy decisions that underlie them are critical 

elements in successfully implementing the Alternative Energy Portfolio Standards Act. The 
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